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	JUDGMENT

LORD JUSTICE KENNEDY:    
1.	This is an appeal from a decision of Laws J who on 14th July 1997 heard four applications for Judicial Review of decisions of four Housing Benefit Review Boards.  In a decision which was handed down on 23rd July 1997 he dismissed all four applications, and leave to appeal was granted by Hirst LJ on 11th September 1997.  Two of the applications which were considered by Laws J are not before us.  In one case that is because the applicant Mr Harrison, has died, and in the other case - Nunan and others and Welwyn Hatfield Council - the claimants have decided not to pursue their appeal.  In the latter case we have given leave to discontinue, and the respondents have indicated that they seek no order as to costs.  The applicant’s solicitors require a legal taxation, and we so order.

2.	The Issue.
	The reason why the four applications were heard together was that the same point arose in each case, namely the proper interpretation of a part of Schedule 1 to the Housing Benefit (General) Regulations 1987.  The issue can be formulated quite simply - when can counselling and other support services be said to “relate to the provision of adequate accommodation” so as to be eligible to be met by housing benefit?

3.	Statutory Framework
	For the Statutory Framework and for much else I am indebted to the clear and succinct judgment of Laws J and to the skeleton arguments and oral submissions on both sides.  As they make clear Housing Benefit is an income- related benefit now contained in the 1987 Regulations.  Regulation 10 of those Regulations, as far as material, provides:
	(1) .... the payments in respect of which housing benefit is payable in the form of a rent rebate or allowance are the following periodical payments which a person is liable to make in respect of the dwelling which he occupies as his home -

	(a) payments of, or by way of, rent;

	(e) payments of, or by way of, service charges payment of which is a condition on which the right to occupy the dwelling depends;
	
	(3)......., the amount of a person’s eligible rent shall be the aggregate of such payments specified in paragraph (1) as he is liable to pay less -

		(b) where payments include service charges which are wholly or partly ineligible, an amount in respect of the ineligible charges determined in accordance with Schedule I;

	(7) ..... “service charges” means periodical payments for services, whether or not under the same agreement as that under which the dwelling is occupied, or whether or not such a charge is specified as separate from or separately identified within other payments made by the occupier in respect of the dwelling.”
	
	I turn now to Schedule I which deals with Ineligible Service Charges.  Paragraph 1, so far as material, reads:-
	“The following service charges shall not be eligible to be met by housing benefit - 

	(a) charges in respect of day-to-day living expenses including, in particular, all provision of -

		(iv) cleaning of rooms and windows (other than communal areas) except where neither the claimant nor any member of his household is able to clean them himself;

	(d) charges in respect of medical expenses (including the costs of treatment or counselling relating to mental disorder, mental handicap, physical disablement or past or present alcohol or drug dependence);

	(e) charges in respect of the provision of nursing care or personal care (including assistance at meal times or with personal appearance or hygiene);

	(f) charges in respect of general counselling or of any other support services whoever provides those services, except where those services  -

		(i) relate to the provision of adequate accommodation;

	(g) charges in respect of any services not specified in sub-paragraphs (a) to (f) which are not connected with the provision of adequate accommodation.”
	
	In these cases it is paragraph 1(f)(i) of Schedule I on which the appellants particularly rely, claiming that the counselling and other support services which they received, and for which they were required to pay as a condition of occupying the respective dwellings, related in each case to the provision of adequate accommodation.

4.	Broad contentions on each side
	Put very broadly Mr Drabble QC for the appellants contends that counselling and other support services do relate to the provision of adequate accommodation where they enable the appellants to occupy the relevant accommodation by ensuring that the rent is paid, the property is kept clean and habitable, and does not deteriorate, and the neighbours are not unreasonably disturbed.  Mr Howell QC and Mr Campbell for the respondents, whilst not disputing the need for the services in fact provided, submit that for the purposes of paragraph 1(f) of Schedule I the only services which fall within the exception are those which are closely related to the provision of physically suitable, and therefore adequate, accommodation.  The difference between those two approaches is clearly illustrated by the facts of the cases now under consideration.

5.	Littler
	In September 1992 Mr Littler, who was then 40 years of age and who had been living in a hospital, was placed by West Glamorgan Social Services with Mrs Thomas, a trained carer.  He became her tenant pursuant to the Social Services Department’s Adult Family Placement Scheme, a scheme established to support physically and/or mentally handicapped people in the community.  It seems that he had severe Downs Syndrome with an unusually high learning disability and major behavioural problems.  He was also partially sighted.  Plainly he needed constant supervision and a lot of help.  A community care assistant took him out three days a week and he attended a day centre for two days a week, but for the rest Mrs Thomas provided the personal care, general counselling and support he needed.  In the submission to the Housing Benefit Review Board her contribution was described thus:
	“On top of his personal care needs his landlady must supervise him to prevent him from damaging or endangering her property. e.g.  Mr Littler can cause fires or damage furnishings, curtains and ornaments if left unsupervised at any time.  He can smear food or liquids over furniture and carpets, he cannot use the ‘fridge without supervision.  He requires help in using the toilet, so that the toilet is not blocked or surrounding areas soiled.  He requires help in using sinks and showers so flooding does not occur.  He is unaware of security and will leave windows and doors open.”
	
	It was claimed that Mrs Thomas gave seven hours of general counselling and support each week to enable Mr Littler to use the accommodation, and the rent of £259 per week included £36.64 for those services.  The Swansea Housing Benefit Review Board accepted that the services provided by Mrs Thomas enabled Mr Littler to live in the accommodation, but said that they fell outside paragraph 1(f)(i) of Schedule I because they “were directed to his personal/emotional needs and not to the provision of adequate accommodation.”

6.	Sandys
	Mr Sandys also suffers from Downs Syndrome, and is categorised as having severe learning difficulties.  As a child he was fostered to Mrs Jolly, and in 1992, at the age of 19, he was discharged from the care of the Local Authority to live with Mr and Mrs Jolly at their home in Suffolk.  In 1994 a claim for housing benefit included these two items:-
	(1) Time spent supervising correct food handling by tenant, that food is cooked and stored by tenant correctly, and not left to go bad; that waste is correctly and hygienically disposed.  This is essential to prevent the property becoming verminous or unhealthy.  Not including assistance at mealtimes or personal hygiene; three and a half hours weekly, requiring morning and evening attendance at homemaker rate £5.50 per hour

	(2) Times spent supervising behaviour to ensure the property does not get damaged or become unpleasant.  Ensuring that good standards are maintained by checking that bedroom, bathrooms and W.C’s are kept clean; 14 hours weekly, requiring morning and evening attendance at homemaker rate.  14 hours at £5.50 per hour.
	
	The St Edmundsbury Housing Benefit Review Board held that -
	“Given the inclusion of an element of training in the services referred to .... these were therefore in the nature of general counselling and other support services.  However they had no direct link with the provision of adequate accommodation but rather related to the possible behaviour of the claimant and therefore to the claimant’s ability to take advantage of the accommodation provided.”
	
	
7.	The Judge’s Conclusion.
	Having considered the arguments addressed to him and the two authorities which he was invited to consider Laws J reached this conclusion -
	“When one looks at the whole of paragraph 1(of Schedule I) .... ‘the provision of adequate accommodation’ is to be read narrowly.  In my judgment the policy of the Regulation in paragraph 1(f)(i) is exceptionally to include within the cover provided by housing benefit charges for counselling and other services such as may tend to preserve the condition of the accommodation’s fabric as the landlord undertakes to provide it.  Problems about whether the tenant might lose the property, make a mess of it, or aggravate his neighbours are not within the contemplation of the sub paragraph. ..... The sub paragraph is not there to make any general social provision for the protection of disadvantaged people in their homes; provision of that kind is found elsewhere in the social security system.”
	

8.	Two Authorities - in context
	In R v Department of Social Security ex parte Chiltern District Council (1991) unreported, the Divisional Court and later the Court of Appeal were concerned with the 1985 Regulations - the predecessors of the Regulations with which we are concerned.  Those Regulations excluded charges for -
	“any other service which the appropriate authority, having taken into account the age and other circumstances of the eligible person and the type and location of his dwelling, considers is not reasonably necessary for the proper enjoyment of that dwelling by the eligible person.” (schedule 3 paragraph 7(d)).
	
	The question at issue was whether the cost of care staff in a residential home was reasonably necessary for the proper enjoyment of that dwelling by the eligible person.  In the Divisional Court Mr Howell for the D.S.S. submitted that -
	“As a matter of law there is a distinction between services which may be provided for the eligible person at his dwelling and those which are reasonably necessary for the proper enjoyment of it.  Services necessary for the care and attention which an eligible person may require may be provided at the dwelling but they are not reasonably necessary for its proper enjoyment.”

	Mann L.J. described that as “a correct appreciation of the law” and continued at page 17G of the transcript “the services in question seem to me to be services directed to the care of an individual rather than to his enjoyment of the dwelling.”
	In the Court of Appeal Lloyd L.J., with whom Taylor L.J. and Sir George Waller agreed, said of the caring services under consideration, at page 8F of the transcript (17th October 1991 unreported) - 
	“The services are services relating to the physical needs of the residents, but not relating in any way to their proper enjoyment of the accommodation.  In my judgment this distinction, though narrow and in some respects artificial and unsatisfactory, is well-founded.”
	
	The only other case we have been invited to consider is R v North Cornwall District Council ex parte Singer & others(1993) 26 HLR 360.  By the time that case was decided the relevant regulations were the 1987 Regulations - those with which we are concerned - but at that time the wording of paragraph 1(f) of Schedule I was slightly different.  It rendered ineligible -
	“Charges in respect of general counselling or other support services (whether or not provided by social work professionals) except those related to the provision of adequate accommodation or those provided by the landlord in person or someone employed by him who spends the majority of his time providing services for which the charges are not ineligible under the terms of this paragraph.”
	
	Each of the applicants in the North Cornwall case had a history of mental illness or disability and was living in private rented accommodation for which the rent included a charge for counselling and support services provided by the landlord.  Mr Singer’s landlady spent a lot of time with him advising him how to behave properly in relation to other residents, and Mr Barrett, amongst other things, “lacked emotional control and maturity and the necessary problem solving skills to deal constructively with frustrations, such as running out of cigarettes, and would react by having a severe emotional outburst which sometimes included aggressive behaviour.”  In the case of Ms Bateman her social worker said that she was only able to live in the accommodation because Mr and Mrs Speares (her landlords) spent at least 1½ hours a day providing counselling services.  
	Counsel for the applicants submitted that the change in the wording of the Regulations meant that the approach adopted by the Court of Appeal in the Chiltern case which distinguished between the physical needs of the residents and their proper enjoyment of their accommodation was no longer relevant.  The Divisional Court did not agree.  Sedley J said at page 368 -
	“What was true of a more generous provision under the 1985 Regulations must in my judgment be true of the more restrictive formulation in the 1987 Regulations.  It follows that forms of counselling and support described to the Review Board .... were not capable of qualifying under the first exception in paragraph 1(f) of Schedule I.  They too related not to the provision of adequate accommodation but to the personal needs of the individuals in the accommodation.  Even though, as (counsel for the applicants) cogently points out, the counselling was in each case directed to making it possible for the individual to occupy the accommodation, this had no bearing on the adequacy of the accommodation.  It bore on the ability of the claimant to take advantage of it.”
	
	The North Cornwall case was considered by the Court of Appeal but the passage to which I have just referred was not in issue, and Mr Drabble submits that the approach adopted by the Divisional Court was wrong.  

9.	Appellant’s submissions
	Mr Drabble submits that we should give a wide interpretation to the exception in paragraph 1(f) of Schedule I to the 1987 Regulations which renders eligible to be met by housing benefit charges in respect of counselling or of any other support services “where those services relate to the provision of adequate accommodation.”  In particular he contends that if the counselling or other services are necessary to enable the claimant to go on living in the accommodation because without those services it would deteriorate and become uninhabitable, then they “relate to the provision of adequate accommodation”, even though they may also relate to the personal needs of the claimant.  Mr Drabble submits that the narrow construction of the exception in paragraph 1(f)(i) which commended itself to Laws J in reality renders the exception meaningless because, after a claimant has gone into occupation it is difficult to envisage a regular service charge for counselling and/or other services not related to the personal needs of the claimant as an occupier, but never the less relating to the provision of adequate accommodation.  The whole essence of relevant counselling and support services, he submits,  is that they target the individual in the accommodation and seek to affect his or her behaviour, with the result that if the intervention is successful he or she remains able to go on taking advantage of adequate accommodation.  The counselling is therefore related to the continuing provision of adequate accommodation.

10.	Respondents’ submissions
	Mr Howell submits that it is important to start with the general rule encapsulated in paragraph 1(g) of Schedule I - namely that all charges in connection with any services not specified in the preceding sub-paragraphs and not connected with the provision with adequate accommodation are not eligible to be met by housing benefit.  Furthermore charges for many personal services are specifically identified as being ineligible, even if they are essential to enable a claimant to continue in occupation.  For example -
	(1) Most domestic cleaning (paragraph 1(a)(iv):
	
	(2) counselling related to mental disorder, physical disablement, alcohol or drug dependence (paragraph 1(d)):
	
	(3) nursing care or personal care (including assistance at meal times or with personal appearance or hygiene) - (paragraph 1(e)).
	
	If Mr Drabble is right there will be a most extraordinary division between those counselling charges eligible to be met by housing benefit pursuant to the exception in paragraph 1(f)(i) and those excluded by paragraph 1(d).  Similarly there will be a most odd distinction between charges for other support services recoverable pursuant to the exception to paragraph 1(f)(i) and those excluded by paragraphs 1(a)(iv) and 1(e).  Mr Howell submits, and I accept, that there is nothing in the Scheme of the legislation to justify gathering under the umbrella of housing benefit the cost of some (but not all) services needed to enable a claimant to continue to take advantage of accommodation which is ex hypothesi adequate.
	In the cases under consideration it is not contended that the accommodation was in any way inadequate, and the counselling and other support services provided, and for which charges were claimed, did not relate to the provision of adequate accommodation.  They were designed, amongst other things, to ensure that the claimant remained an acceptable tenant, so, Mr Howell contends, if Mr Drabble’s submissions are correct the wording of paragraph 1(f)(i) is inappropriate.  
	It is true that if the respondents are right the exception in paragraph 1(f)(i) has a much narrower ambit, but it is not, as Mr Drabble submits, meaningless.  It could apply, for example, to the cost of someone provided to advise on and carry out or arrange certain repairs - for example in relation to lifts, light fittings, and communal parts of a block of flats.  In other words those charges which by virtue of the exception in paragraph 1(f)(i) are eligible to be met by housing benefit are related to the accommodation, and the continuing need to provide for its adequacy regardless of whoever may be the tenant.  They are not charges of the type which these claimants were attempting to recover.  

11.	Conclusion
	In my judgment Mr Howell is right for the reasons he has given.  The legislative history of the provision in paragraph 1(f)(i) and the two authorities to which I have referred militate against the wide interpretation for which Mr Drabble contends.  The wording of the exception to paragraph 1(f)(i) is also inapposite if that was the result which Parliament intended to achieve, and, perhaps most persuasive of all, the whole structure of Schedule I, as well as the intrinsic nature of housing benefit, favours the construction of  the exception for which the respondents contend.  I would therefore dismiss this appeal.

LORD JUSTICE THORPE:  I have had the advantage of reading in draft the judgment of my lord, Lord Justice Kennedy, and I agree that these appeals should be dismissed for the reasons that he gives.
	I was initially attracted to Mr Drabble’s submission that any counselling is necessarily specifically delivered to meet the particular emotional and psychological needs of the recipient.  Therefore all counselling is arguably disqualified on the application of Mr Justice Sedley’s test that it should relate to the provision of adequate accommodation and not to the personal needs of the individuals in the accommodation.  Had that been the Parliamentary intention there would have been no need to write in the exception to the general rule contained in paragraph 1(f)(i).  Persuasive too was his criticism of Mr Justice Laws’ formulation that the paragraph extends only to such counselling as may tend to preserve the condition of the accommodation’s fabric.  It is difficult to conceptualise a case in which counselling could be said to satisfy that test.
	However Mr Howell not only submits but also demonstrates by comparative reference to the words of the previous regulations that the phrase ‘general counselling or any other support services whoever provides those services’ are not to be construed as a reference to counselling by a member of a recognised professional body but in the wider sense of supportive advice to a vulnerable person.  Mr Drabble largely accepted that submission although he still contended for some nuance of professionalism within the phrase.  It is on the basis that the services specified in paragraph 1(f) of the schedule are broad in character and likely to be delivered by persons without professional qualification in counselling that I conclude that Mr Justice Laws’ judgment cannot be criticised.

SIR JOHN BALCOMBE:  I have read both judgments in draft, I agree with them and have nothing to add.

	Order:  Appeal dismissed with section 18 costs order.  Legal Aid Taxation of applicant's costs.  

